A. INTRODUCTION
The Scottish Law Commission has published a Discussion Paper on the reform of the Scots law of assignation and assignation in security, as part of a larger project on "moveable transactions". 1 The Scots law of assignation has a rich history. But it has perhaps been a victim of its own success: ancient principles have endured for so long that there has been little development in either case law or legislation. In recent years, however, there have been considerable developments elsewhere, both in other national legal systems and at the supranational level. The publication, in 2010, of the full edition of the DCFR, which draws heavily, in the context of assignation, on the Principles of European Contract Law, provides an international benchmark against which Scots law may be measured. The most recent re-codification of private law in Western Europe, 2 meanwhile, is Dutch law: not only did it adopt an entirely new civil code in 1992, it amended its assignation provisions in 2004 . 3 Scots law has many historical links with the Netherlands and its law may provide an obvious source of inspiration. But Dutch law is, in addition, particularly interesting because its law on "pledging" claims -that is to say, the recognition of a limited security interest in the underlying claim -is as developed as any jurisdiction in Europe.
law is the arrestment. In such a case, the account debtor in a claim which is the object of an arrestment is known as the "arrestee". In a case of a competition between an arrester and an assignee, however, it means that one party, the account debtor/arrestee, has two names. Moreover, when consideration is given to whether Scots law should adopt a limited security right in claims, as in Dutch law, terminology becomes even more complex, for, in the pledge case, there are two debtors: the account debtor is the debtor of the pledgor and the pledgor is a debtor of the pledgee. Scots law -and the English language -does not have ready terms to hand to describe the debtor in the underlying claim. That being so, we refer to the debitor cessus, as well as the debtor in a claim which is the object of a pledge, as the "account debtor".
(2) Scots Law de lege lata
There are perhaps two features of Scots law which are relevant to using claims as collateral. The first is that the only way to create a security over claims 9 in Scots law is by way of an assignation in security. There is not, under the existing law, any method whereby a limited security right may be vested in the underlying claim in favour of a security taker. Scots law is thus to be contrasted with systems like Germany, France, the Netherlands 10 and South Africa 11 where such a pledge of claims is possible.
How, then, to characterise the Scottish assignation in security? There are two possible interpretations. The first is that the Scottish assignation in security is a security by way of fiducia cum creditore. 12 It is an outright transfer to the creditor. It matters not, at least for this purpose, whether or not the assignation is described as being "in security". The security takes effect only on intimation of the assignation to the debtor (intimation raises its own difficulties, to which we return), the effect being that the assignee (the creditor in the underlying agreement giving rise to the assignation in security) becomes the creditor of the account debtor. The fiducia analysis is the better view of the Scots law of assignation in security. But it should be mentioned that some writers have sought to draw a distinction, probably drawing on the pre-1970 law of heritable securities, between an ex facie absolute assignation, qualified by a back-bond, on the one side, and, on the other, an assignation which is expressly stated to be in security. There is certainly one difference between the two security documents: an ex facie absolute assignation may be used as a security for "all sums due and to become due". 13 An assignation expressly stated to be in security, in contrast, is a valid security only in respect of indebtedness in respect of which the assignation in security was granted. But this difference does not concern the patrimonial effect of the assignation in security which, in both cases, is an outright transfer; the difference concerns rather the underlying indebtedness covered by the security. Even this distinction, however, is somewhat theoretical. In the first place, an assignation expressly in security may be granted in "all sums" terms. And, in the case of an ex facie absolute assignation granted by a company or LLP, where the sum contained in the back-bond is increased, the increase is considered to create an additional charge and will require further additional registrations if the security is validly to cover the additional advances. 14 The second problem, as indicated above, lies with the onerous requirement of debtor notification: intimation is not merely informative, it is constitutive. Intimation applies to outright and security assignations alike, because, as was indicated above, the prevailing view is that there is no material difference -in terms of the patrimonial effect of the assignation 15 -between an outright assignation and an assignation in security. The content of the necessary notice is unclear, 16 practitioners having long ago given up complying even with the terms of the Transmission of Moveable Property (Scotland) Act 1862. There may be much to be said for intimation. But it is also apparent that Scots law is out of touch with other legal systems in this respect. For present purposes, the important point is that, since it is not possible to create an effective security without debtor notification, there are problems in cases of global assignments (either outright or in security) where giving individual notices is not practical. 15 There may be important differences in terms of the obligationary relationship. The assignee under an assignation in security will be bound to retrocede the claim on repayment by the assignor of the outstanding indebtedness in respect of which the assignation in security was originally granted. 16 Compare, for example, Art R 313-15 ff Code monétaire et financier.
Vol 16 2012
reform of assignation in security 29
(3) Fiducia
That Scots law recognises security by way of fiduciary transfer of the underlying claim to the creditor is consistent with other civilian systems. So, in Germany, because no intimation to the debtor is required, fiduciary transfer (Sicherungsabtretung) is the security mechanism of choice. The difficulty with Scots law, it seems, is not so much with the concept of title-transfer security, 17 but with the formalities required: intimation to the account debtor is a constitutive requirement of transfer. At this stage, however, it is important to distinguish the different purposes of intimation. 18 One is legal certainty: at present it is by way of intimation that Scots law achieves data certa for the transfer of the assigned claim. The second purpose of intimation, however, is informative: to ensure that the account debtor knows what is happening; and, more prosaically, to ensure that the account debtor cannot be discharged by paying the cedent and to provide a cut-off date for the defences that that the account debtor may plead against the assignee. The two functions of intimation are, however, quite distinct. Intimation is unavoidable for the second purpose where the rationale is practical (and, where the claims arise out of regulated consumer credit agreement, the rationale is legal).
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But even if intimation is made to the account debtor, the substantive nature of the transaction as a security is problematic. The security-taker has little interest in dealing with the account debtor and being paid the proceeds of the assigned claim; it wants only a security. The security-giver, in contrast, has often a pressing need for the assigned claim(s) to be paid or performed directly to it. Most notices therefore instruct the account debtor to continue to pay the security-giver. The difficulty with this perfectly commercial approach is the elderly authority which holds that such an instruction to the debtor is inconsistent with the nature of an assignation in security: Hope and M'Caa v Wauch. 20 Astonishingly, in Hope, the account debtor who paid the cedent, in accordance with the instructions in the assignee's notice, was held liable to pay again to the assignee. The decision is wrong, but stands. In practice it is ignored. But any reform must make provision for the account debtor who, although not a party to any assignation, is the one person who often has to be able to make sense of any assignation or security arrangement without seeing the terms of the security documents and whose interests, too often neglected, must be protected. law: the legal assignment and the equitable assignment. In the normal course of things, all assignments begin life as an equitable assignment. Some will become perfected "at law" -by complying with the requisite formalities 25 and giving written notice to the debtor. Priority, in the case of a double assignment of the same right, is ruled by the so-called rule in Dearle v Hall:
26 the first onerous good faith assignee to notify the account debtor prevails.
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English law allows the creation of two security rights over claims (so-called, "choses in action"): the mortgage or the charge. There are two types of charge, the fixed and the floating. Simply put, the difference between the two centres on control: where the chargor has control of the charged assets, the charge is floating; where the chargee has control, the charge is fixed. 28 The distinction is important because, on insolvency, a fixed charge holder ranks higher than a floating charge holder. Indeed, since the reforms introduced by the Enterprise Act 2002 came into force in September 2003, the floating charge holder is now subordinated even to a fund for unsecured creditors. 29 For present purposes, in the case of either a fixed or floating charge of claims, no debtor notification is required. Both charges are effective from the date of execution. The only caveat is where the chargor is a company: the charges must be registered with Companies House within 21 days of execution.
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The other English security interest that is available for claims is the mortgage. To some extent the mortgage is rather like title transfer: the mortgagor transfers the claim to the mortgagee. In order for the mortgage to take effect at law (in other words, for the mortgage to become a "legal mortgage"), notice of the mortgage must be given to the account debtor. In the absence of notice, the mortgagee has only an "equitable mortgage". One major difficulty with other systems using English law as a model is the role of Equity. With a mortgage, for example, although title is transferred to the mortgagee, the so-called "beneficial interest" in the claim is not; that remains with the mortgagor, who holds also the powerful "equity of redemption", itself an important right which cannot be contracted out of 31 and which, itself, may be the object of security interests. Because of the major role accorded to equity in the English security interest system, English law is of limited utility for Scottish law reformers. accessible, it may not be desirable, for the law is technical and complicated, 32 the law on priorities particularly so. One aspect of English law, of course, has already been borrowed, namely the floating charge. Issues of "control" are of limited relevance in Scots law because there is no authority, in Scots law, for taking a non-possessory security by way of charge, which gives the chargee control. The only statutory authority available is for a floating charge, which gives control to the chargor. And in Scotland, as in England, a floating charge is now generally used as a residual security document, whose primary utility, in so far as it has been granted over the whole or substantially the whole of the company's assets (for floating charges may be granted only by companies and LLPs), is to give the chargee the right, on the chargor's insolvency, to appoint an administrator.
(c) German Law
German law is interesting for two reasons. In the first place, its law of assignment is governed by concise, intelligible general principles. Assignment takes place by way of a juridical act concluded by agreement. Following the agreement, the assignee becomes the creditor. Notice to the account debtor is not a constitutive requirement for transfer. 34 As a result, it is not possible for the Dearle v Hall situation to arise in German law. The German code contains instead a number of provisions protecting the position of the account debtor who performs to the original creditor or to another party asserting an entitlement to performance.
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There are two possibilities for security in German law. The first is assignation in security (Sicherungsabtretung). Because this is essentially an assignment (albeit one for the purposes of security), no notice to the account debtor is required. It is perhaps for this reason above all that the Sicherungsabtretung is so important. The alternative, expressly provided for in the BGB, is the Forderungspfandrecht, which does require notice. 36 The result is that, in German law, it is not possible to vest a limited security interest in a claim without giving notice to the account debtor.
(d) French Law
French law is often said to be the jurisdiction from where Scots law borrowed its law of assignation and, in particular, the need for intimation to the account debtor as a constitutive requirement for transfer. However that may be, the modern French law is somewhat complicated. The basic principle is that assignment (cession de créance) may occur only with formal notice, served by a court officer, to the account debtor. 37 But this requirement is so onerous that cession under the Code civil provisions is rarely used in practice. More common is the use of subrogation personnelle which may occur by agreement, or cessions under the factoring 38 or securitisation provisions.
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Since 2006, however, the Code civil has also contained provisions allowing a limited security interest (nantissement) to be created in "incorporeal moveables" (meubles incorporels).
40 Such a security agreement must be in writing but is effective (opposable) between the pledgor and pledgee and against third parties from the date of the agreement. 41 Notice to the account debtor is required only to render the security agreement opposable against him. 42 And, since 2008, it is also possible to conclude an outright cession by way of security. Such a cession is opposable against third parties from the effective date of the agreement, although the account debtor is bound by such a security cession only on "notification" (not signification) being made by either the assignor or assignee (fiduciaire).
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Bundesgerichtshof). The notice must be served by the original creditor in the claim (the "Inhaber der verpfändeten Forderung"): ibid, Rn 3. 37 Art 1690 Code civil. Where, however, the claims arise out of a regulated consumer credit agreement, it appears necessary, for the purposes of the Consumer Credit Directive 2008, for the account debtor, only to be "informé". But it is probably the case that this requirement in no way relaxes the requirement of domestic French law for "signification" of any cession. 51 But only the MLST and the DCFR have anything to say about the creation of security interests in receivables. The DCFR applies to security assignments 52 and limited proprietary rights alike. 53 Both the DCFR and MLST envisage a full-blown register for movable transactions; both contain unitary provisions for moveable and incorporeal moveable transactions alike, with specialist provisions for intangibles.
(6) Publicity
The policy of publicity is one to which Scots law has long had affection. It is sometimes said that, in the case of assignation, intimation is a type of publicity. This is one rationale. But it is not persuasive: only the cedent, assignee and account debtor may know about it. Notification is, in Bernard Rudden's oxymoron, a type of "private publicity", 54 an elegant acknowledgment that intimation (unlike the onerous signification of French law) is not public at all. Claims are unlike real rights in that they have no physical object which can be seen. And, while it is possible to conceive of a system of registration of security interests in intangible objects, there is some incoherence in having registration for limited rights in the object, but not registration either of the underlying object -the contractual claim to performance itself -or of an outright transfer of the underlying object. Such an asymmetry is seen in German law: debtor notification is required for the creation of a limited right (the Forderungspfandrecht) but not for the transfer of the underlying right which is the object of the transfer (the underlying claim). 55 A similar asymmetry is also seen with the UK's curious system relating to the registration of company charges. 56 A floating charge, for instance, is registrable as a charge, although the objects of the charge -the granter company's ownership of the charged moveable assets -are unlikely to be registered anywhere.
Two practical difficulties with registration as a constitutive requirement for a pledge of contractual rights should be mentioned here. The first practical difficulty relates to specification. Physical objects are easily identified: by a map, by a registration number, by possession. Assets that have no material object are more difficult to identify. One possibility is that state intervention is required in order for the right to come into existence at all. This happens with registered intellectual property rights. Another type of privatised publicity arises when a company keeps a register of holders of its securities. 57 But publicity of the underlying right would be possible for contractual rights only if a full-blown notarial system were adopted, whereby probative effect was conferred only on those obligations executed before a notary or registered in the Books of Council and Session. Such a suggestion is unlikely to be widely supported by the commercial community. So if the law is to continue to admit of limited formalities for the formation of contractual claims, the object of the personal rights created by contracts -the contractual counter-performance -can be described, specified, identified only in words. And since the contents of contracts are infinite, the publicity afforded by registration is not as high for contractual claims as with other assets. The obvious search criterion is the name of the granter. But that may not be particularly helpful in the case of a large commercial undertaking that is constantly generating contractual claims and regularly creating security interests in income streams from IP licences, immoveable property, bonds and other securities, as well as over its contractual rights. The second difficulty relates to time. Unlike other types of registered asset, contractual rights, to borrow another Rudden expression, "are born to die". 58 Other registered moveable assets are of a fixed duration (patents, trade marks and some bonds) or indefinite duration (as in the case of some bonds and most shares). Contracts, and rights arising under them, may endure for similarly long periods: a common term for a syndicated loan, for example, is twenty years; but just as many contractual rights -particularly receivables -are ephemeral. And a register of the ephemeral is likely to become as clogged with dead entries in the same way as the Register of Births, Marriages and Deaths contains more information about the dead than the living. It will be difficult for a register of moveable security interests to keep up. The present Register of Charges, for instance, contains many, many charges on its books which have long been discharged. Nonetheless, if it is considered that such a register is desirable, there is a ready solution, for we already have one: the Books of Council and Session ("BCS"). Any reform would extend only to reversing Tod's Tr v Wilson 59 (which held, most unfortunately, that registration in the BCS is not an equipollent of intimation), some express provisions for dates of constitution of the security interest, together with some rules on debtor and fourth party protection. The major drawback of the BCS, of course, is that it is not online. 60 But it might be suggested that the best way of proceeding would be get the BCS online in such a way that all persons -natural and legal -have their own unique identifier. It is not immediately apparent what the adoption of a modern filing system on, say, the New Zealand model 61 would provide that an electronic version of the BCS cannot.
Looking elsewhere, it is of interest that, in Dutch law, where registration has been adopted as one way of constituting a pledge of claims, the registration is entirely private: other creditors cannot search the register. 62 The Dutch example well underlines the general point that "publicity" is but one manifestation of the policy of legal certainty; publicity is one way, but not the only way, of promoting certainty. The costs of setting up a register have to be offset not just by the registration fees, but by its utility. A register that tells a searcher little more than that the granter may have granted a security interest in some receivables to someone is hardly helpful, for it tells the searcher little that it does not already know. A lack of publicity can also be counter-balanced by third party protection rules. 63 Consideration too should be given to other ways of establishing certainty. One such is the internationally established benchmark of notarial execution. Although European notarial practice is cumbersome, in Scotland, many, though not all, Scottish solicitors are notaries. This would allow one of the parties' solicitors to certify the date on which the document was executed. The solicitor would be entitled to record the document for preservation (and perhaps execution too), but the document would have effect from the date of execution. 64 If it were desired that a moveable security interest be public, then any reform could require that any document is recorded.
C. THE DUTCH CONTEXT
We turn now to Dutch law. It is useful to trace the development of the Dutch law of assignation, since different views have been taken at different times about both (a) the need for notice and (b) the method by which security may be taken over claims.
(1) The old Dutch Civil Code (1838-1991)
Under the old, pre-1992, Dutch Civil Code of 1838 (the old Burgerlijk Wetboek or the "old BW"), 65 an assignation required only a written deed. 66 Intimation to the debtor was not a prerequisite for transfer. It was thus possible to effect an assignation either with notice (a so-called "disclosed" or "public" assignation) or without notice (a so-called "undisclosed" or "silent" assignation). The old Dutch assignation could be employed for the purposes of security. And it was also possible to pledge a claim. But although the old Dutch law recognised a pledge of claims, the pledge was not much used in practice. There were two reasons. First, a valid pledge required notice to the debtor and many borrowers did not wish to inform their customers and trade partners that security interests had been created in their accounts. Second, it was uncertain whether the pledgee could, on default, collect the pledged claim from the debtor, or whether the pledgee In 1992 the new Civil Code of the Netherlands (the Burgerlijk Wetboek, hereafter the "BW") was enacted. 67 The genesis of the BW can be traced to the 1950s and the draft produced by Professor E M Meijers. 68 Meijers died in 1953. The BW was enacted in 1992, but substantially in the form Meijers envisaged.
Dutch law considers moveable and immoveable things (corporeals), as well as patrimonial rights (incorporeals), to be goederen, 69 which, for the purposes of this paper, despite some shared etymological heritage, 70 we translate simply as "property". Claims are thus treated, in general, as other types of property. It is thus unsurprising that it is also possible to vest a limited (real) right of pledge in a claim. Assignation and pledge in Dutch law are part of general patrimonial law, which is contained in Book 3 BW. Book 3 deals with the formalities required for assignation and pledge as well as with most of the juridical effects of the pledge. Book 6 BW (on the law of obligations) deals with most of the juridical effects of assignation and some of the juridical effects of pledge.
(3) Prohibition on fiduciary transfers and introduction of the undisclosed pledge
Meijers did not support the use of fiduciary transfer as a functional security. He considered fiduciary transfers a misuse of transfer: the intention of the parties is manifestly to vest a limited security right, not ownership, in the "transferee". 73 He thus included in the draft code a general prohibition on security transfer, the so-called "fiducia prohibition": the transfer of ownership of property, where the transfer is intended to operate for the purposes of security, is not valid. As a result, under the current BW, the security assignation of claims is generally no longer possible. 74 In return, Meijers provided for a pledge that could take place with or without notice. 75 And the draft expressly provided that, after intimation, the pledgee could collect the pledged claim. Although the undisclosed pledge was welcomed by legal practice, the fiducia prohibition has been much criticised, not least because of the perceived uncertainty of the prohibition's application. 
(4) Assignation and intimation
Where the law allows a valid pledge of claims without notice, Meijers considered that there was no need, in addition, for the law to permit assignation without intimation. The provision in the 1992 BW on assignation thus required both a written deed of assignation and intimation. Intimation was a constitutive requirement. In other words, in 1992, on the introduction of the BW, the Dutch law of assignation and pledge of claims was reversed. Whereas, under the pre-1992 BW it was possible to conclude a valid assignation without intimation and a valid pledge with intimation to the debtor, from 1992, intimation became a constitutive requirement for assignation, but it was removed as a constitutive requirement for the undisclosed right of pledge, which co-exists with the longaccepted public right of pledge. 77 A similar volte-face may be observed with respect to the fiducia prohibition: pre-1992 assignations could be concluded on a fiduciary basis; post-1992, in contrast, fiduciary transfers are prohibited.
(5) Introduction of the undisclosed assignation (2004)
Debtor notification for outright assignation was, however, cumbersome.
78 It posed problems for bulk assignments such as securitisations: banks are reluctant to notify each customer of the securitisation. As a result, Dutch lawyers developed a different securitisation structure: the transfer of the claims to the special purpose vehicle (SPV) issuing the securities was postponed; in the meantime, the SPV took a pledge of the same claims (since a pledge does not require notification) in security of the obligation to transfer the claims at a later date.
In 2003 the Dutch Parliament decided to introduce -or, rather, reintroduce -assignation without the need for intimation to the debtor, the socalled "silent assignation". Perhaps surprisingly, however, the existing assignation provision was not replaced. 79 Instead a new subsection was introduced making it possible to transfer claims without notice to the account debtor. 80 So, just as claims can be pledged in two different ways (with or without notice), so too can claims now be assigned in two different ways (again, with or without notice to the account debtor). As will be shown below, since the introduction of the new BW both the regulation of the right of the pledgee on claims and the assignation of claims have posed some fundamental questions. One basic question is why Dutch law has retained a dual system, with separate rules for disclosed and undisclosed transactions respectively.
(6) Summary of Dutch development
Dutch law has, from the days of the old BW, always recognised assignations and pledges of claims with notice to the account debtor. The extent to which Dutch law has recognised assignation or pledge without notice, and the extent to which it has recognised fiduciary assignations for the purposes of security, can be summarised in tabular form thus: Yes Yes
D. FORMALITIES (1) General
The requirements in Dutch law for pledge and transfer of a claim are identical.
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There are three requirements. 83 The first is that the transferor has the power to dispose (beschikkingsbevoegdheid). 84 In general, only the owner of property has the power of disposal. In bankruptcy, however, the owner loses this power which is instead exercised by the bankruptcy trustee (liquidator, administrator).
85
The second requirement is that there is a valid causa (geldige titel) for transfer. Whereas Scots law probably subscribes to the abstract system of transfer, 86 law has the causal system. 87 The absence of a valid causa thus leads to the invalidity of the transfer. The third requirement is the conveyance (levering) of the property. All property is subject to the conveyance requirement; but the particulars of the juridical act differ according to the nature of the property.
Where the pledge or assignation is disclosed, the juridical acts for both assignation and pledge are a written deed and intimation to the account debtor. Either the assignor/pledger or the assignee/pledgee may intimate. 88 Since assignation is a bilateral act, the deed of assignation needs to be accepted by both parties, but only the assignor needs to sign. 89 Where there is a causa for the transfer (or pledge), legal doctrine presumes that the assignee has accepted the assignation.
Usually the pledgee notifies the debtor. The pledgee can do so if the pledgor (we assume that the pledgor is the borrower) is in default or the pledgee reasonably apprehends that the pledgor is about to default. 90 But the position is not mandatory; parties may stipulate by contract different conditions for notification. There is no default rule for intimation of outright assignations. The parties generally provide by contract when the debtor can be notified and by whom. In Scots law, the equivalents to intimation are payment or part-payment of the claim by the account debtor to the assignee, or judicial intimation by way of service of a summons on the debtor; in Dutch law, the intimation has to be done by the pledger or the pledgee, but has no formalities 91 : a demand for payment addressed to the debtor by the assignee or the service of a summons by the assignee or pledgee, to give two examples, are also considered to be notification.
Where the pledge or assignation is undisclosed (or "silent"), the juridical act is concluded by a notarized deed, or a written deed which is registered with the local tax authority. 92 The requirement of a notarized deed or a written deed registered with the local tax authority is designed to prevent antedating of the assignation. It is important to emphasise that the tax authority register is not public. It is possible to convert an undisclosed pledge into a disclosed pledge, and an undisclosed assignation into a disclosed assignation. 93 This is achieved by giving notice. One advantage of converting an undisclosed assignation or an undisclosed pledge into a disclosed assignation or disclosed pledge respectively is to prevent account debtors from making a valid payment to the assignor or pledgor.
How, then, to tell whether an assignation or pledge is designed to be disclosed or undisclosed? The basic principle is that the choice is a matter for the agreement of the parties. If the choice cannot be ascertained from the wording of the deed of assignation or the deed of pledge -such as by reference to words like "public" or "silent", or by reference to the statutory provisions on undisclosed or public pledges/assignations -attention has to be paid to what the parties in the given circumstances could reasonably expect of one another and to the meaning they could reasonably attribute to the deed of assignation or the deed of pledge.
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So if the deed of assignation or the deed of pledge is a notarial deed, or if it is a normal deed registered with the tax authorities, an intention to conclude an undisclosed assignation or pledge can be inferred. In contrast, where a nonprobative deed is used, which is not registered with the tax authorities, the assignation or pledge cannot operate on an undisclosed basis and so must be followed by notice.
(2) Future claims
One burning issue in the law of assignation is whether future claims can be assigned. The first problem is one of definition. What is a future claim? The DCFR, for instance, states that "A future right to performance may be the subject of an act of assignment but the transfer of the right depends on its coming into existence and being identifiable as the right to which the act of assignment relates." assignor. In both cases the assignor lacks the power to dispose of the claims, for, in both cases, the claims do not form part of the assignor's patrimony. As a result, neither a completed transfer nor a completed pledge of such a future claim is possible under Dutch law. For this reason, it is important to know at the outset whether the claims to be assigned are either existing or future claims. There is no clear criterion. Some guidance is found in the case law. Take, for example, claims which arise out of a rental agreement. These claims originate subject to uncertain future events, namely, vacant peaceable possession being provided to the tenant for the duration of the lease. Rental claims arise periodically in respect of each term of the lease; until each term arrives, however, the landlord's claim to rent is a future claim. 96 A repayment claim under a loan agreement, however, is an existing claim. Thus, claims under an existing legal relationship can be either existing or future claims, depending on the nature of the claims. In Scots law, in contrast, an assignation of rents in year one of a twenty year lease is effective from the date of intimation to the tenant, albeit that the assignee will only have a right to payment of the rental streams as and when they fall due. 97 Of course, in the event that the lessor breaches his obligations to provide vacant and peaceable possession, the tenant will be able to withhold payment from the assignee.
In Dutch law the juridical act of assignation or pledge can, however, be executed in advance (bij voorbaat). 98 Transfer or pledge takes place automatically as soon as the assignor or pledgor has the power of disposition in respect of the claim, which will normally be the moment he comes to hold the claim. So, in the example above, it would be possible, under Dutch law, to enter into an advance assignation, in year 1, of the rents due under a twenty year lease. But there is an important exception to advance assignations: bankruptcy of the transferor or pledgor in the intervening period between conclusion of the advance assignation or pledge and the claim coming into existence; for, on bankruptcy, the bankrupt loses his power of disposal (beschikkingsbevoegdheid). 99 Neither transfer nor pledge can, therefore, occur should bankruptcy intervene between conclusion of the juridical act and the claims coming into existence. 100 It has been held in Scots law that the right of an assignee to a future right takes effect by virtue of the doctrine of accretion: 101 that is to say, where a transferor executes a transfer of assets before he has any power to transfer the assets (for example, because they do not yet exist), the law holds the juridical act of transfer to take place on the transferor obtaining the power. The basis for accretion has been held to be in the transferor's personal obligation in warrandice to give good title By the same token, however, because accretion is a personal obligation, should insolvency intervene between intimation of the assignation to the debtor and the claim coming into existence, there is no apparent basis for the assignee to be protected. 102 But, in practice, the view is taken that, provided the debtor is identifiable and intimation has been made, the assignee is protected, even if, between intimation and the claim coming into existence, the assignor becomes insolvent.
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With respect to future claims, there is, in Dutch law, no restriction on entering into disclosed assignations or pledges in advance (as opposed to undisclosed advance assignations or pledges). The deed must be signed in advance and so too must advance notice be given to the debtor. Future claims can thus only be assigned in advance where the debtor is known.
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With respect to the assignation or pledge in advance of future claims without notice, there is a restriction: only future claims that arise out of a relationship that exists at the moment of the assignation or pledge can be validly assigned or pledged in advance without notice. 105 If a bank demands that all claims of its borrower are to be pledged without notice, the borrower can pledge in advance only claims arising out of existing contracts. In practice, therefore, relatively few future claims can be assigned in advance. 
(3) Specification requirement
An aspect of Scots law that has, until recently, received very little attention is the issue of specificity: what degree of specification is required to identify the object of transfer? The problem is particularly acute with claims, 107 since they can be identified only in words (or, sometimes, by reference to identification numbers). The specification principle has long appeared to be so self-evident that it is barely mentioned in any of the Scottish sources.
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In Dutch law all goods, including claims, have to meet the specification requirement (bepaaldheidsvereiste). There has been discussion of the extent to which the claims assigned and pledged have to be specified. For a long time, in order to avoid possible problems, banks would attach to the deed of pledge an appendix listing the individual debtors, together with other relevant information, in order to meet the requirement of specification. In 1980s the Hoge Raad ruled in several cases that the claims do not have to be specified (bepaald) in advance.
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To meet the specification requirement it is thus sufficient that the claims which are to be assigned or pledged are capable of being determined (bepaalbaar) at a later date. 110 These decisions have allowed banks to limit the wording of the deed of pledge to one simple line: the pledgor pledges all present and future claims arising out of relationships with customers existing at the date of the pledge; and, in addition, the pledgor obliges itself to pledge periodically any and all claims that arise out of new relationships. A similar position is found in the DCFR. Because in Scots law there is, at present, only one possible technique available for outright transfers and security alike, the general principle is the same: those claims that can be assigned outright can also be assigned in security. In the Netherlands there is a similar general principle: only assignable claims can be pledged. 112 Money claims can generally be assigned and pledged. Claims to delivery of property can be assigned and pledged.
113 But other claims, such as social security, pension and labour claims, may be neither assigned nor pledged, whether in whole or in part.
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(5) Anti-assignment clauses and security As in Scots law, the parties to a Dutch contract may agree to render any claims arising under the contract unassignable. Such a claim may not be assigned. There is some discussion about whether an anti-assignment clause also prevents the claim being pledged. The basic principle is that if a claim is unassignable it also cannot be pledged. Some authors have argued that it depends on the intention of the parties whether the anti-assignment clause should also be interpreted as an anti-pledge clause. There is not yet a conclusive view on the point, although it is of interest that an anti-assignment clause, under Dutch law, cannot prevent arrestment.
115 But, as yet, Dutch law has not taken the position that, for the purposes of security transactions, anti-assignment clauses should be deprived of effect, as some international instruments have done.
(6) Fourth party protection
Since every assignation involves three parties, we refer to issues involving strangers to this tripartite relationship as "fourth parties". In Dutch law, fourth parties are protected in the case of a pledge as in the case of an assignation. Suppose an assignor sells a claim twice. Following the first transfer, the assignor 112 This general principle of property -that property that is transferable may also be the object of a security -is set out in Art 3:228 BW. has nothing to assign; and no power to assign that which he does not have. 117 An assignor who, having transferred, nonetheless purports again to transfer the same claim, transfers nothing. In such a case the second assignee is unprotected, even where the second assignee is in good faith and has given value. In this case, the second assignee's remedy is against the assignor for breach of contract.
Suppose, then, that, on day 1, Julius executes and delivers an assignation (to be disclosed) to Alice; on day 2 Julius concludes an undisclosed assignation to Brian; and, on day 3, Alice intimates the disclosed assignation to the debtor. In this case, Brian wins: for his assignation is completed first. Dutch law has a different rule for the transfer of corporeal moveables. With corporeal moveables, ownership passes on delivery. 118 In the case of a double sale of a corporeal moveable, a second buyer, who is in good faith, gives value, and takes possession, becomes owner.
Suppose now a putative pledgor agrees to grant a first ranking pledge in a claim to two different pledgees. Priority is regulated by the date of the granting of the pledge, not the date of any agreement to pledge. It is irrelevant that a pledgee is in good faith and gives value. Again, in this respect, Dutch law has a different rule for the pledge of corporeal moveables: a second pledgee, to whom the pledgor agreed to pledge a corporeal moveable, would prevail over a first pledgee, if the pledged moveable were delivered to the second pledgee first and the second pledgee was in good faith at the time of delivery.
The second assignee in a double sale of claims situation is protected, under Dutch law, only in two situations. In the first place, the second assignee is protected where the conduct of the assignor and the first assignee leads the second buyer to believe, in good faith, that there is no prior assignation. In that case the first buyer and the assignor cannot hold the first assignation against him. 119 The same principle applies mutatis mutandis in the case of a pledge. The second situation is this. Suppose Ralph assigns to Mieke. Ralph originally acquired the claim from Jacques. The assignation from Jacques to Ralph was invalid because, for example, Ralph was guilty of some fraudulent misrepresentation. If the Jacques-Ralph assignation is avoided, 120 had power to assign (beschikkingsonbevoegdheid) to Mieke. Nonetheless, provided Mieke is in good faith, she is protected. 121 In such a case, however, Ralph's assignation to Mieke must be disclosed since, in order to enjoy this third party protection, the assignee or pledgee must be in good faith at the moment of the notification to the debtor.
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E. JURIDICAL EFFECTS
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(1) General
The effect of an assignation under Dutch law is that the assignee becomes the creditor of the account debtor. As a result, the assignee may collect payment from the debtor. In order to be able to do so, however, the assignee needs copies of all documents relating to the claim. The cedent has a statutory obligation to provide the assignee with these documents. 124 The account debtor can ask for proof of the assignation and suspend payment 125 until he has received such "ocular evidence". 126 In his capacity as creditor of the account debtor, the assignee can also interrupt prescription, reduce any fraudulent conveyances by the debtor (under the Dutch provisions on the actio Pauliana), 127 discharge the debtor, novate the claim and so forth. attached by several creditors ("attachment"), each attaching creditor, in principle, ranks equally (unless a creditor has a right of preference, voorrecht); unlike in Scots law, the exact moment of attachment does not accord an attaching creditor any preference. The rules of fourth party protection, as set out in the text, apply also to attaching creditors. In the case of a disclosed assignation, a creditor of the assignor can attach claims held by the assignor until the account debtor is notified. In the case of an undisclosed assignation, the creditor can attach the receivable until the deed of assignation has been completed (signed and notarized; or signed and registered with the relevant tax authority); from that moment, whether or not the account debtor has been notified, the claim is no longer an asset of the assignor. This may be problematic: J W A Biemans, "Derdenbeslag en stille cessie" (2010) 6835 WPNR 221; J W A Biemans, Rechtsgevolgen van stille cessie (2011) 617-620. In a case where the claim is attached first, and then assigned, the assignee's rights are subject to the attachment: Art 475h WvBRv. In the case where a claim is attached after the same claim has been pledged, the pledgor has priority over the attaching creditor. Where a claim is first attached and then afterwards pledged, the pledgee's rights are subject to the attachment: Art 475h WvBRv. If there is a surplus of proceeds after the arresting creditor has been paid, the balance falls to the pledgee. 123 See generally J W A Biemans, Rechtsgevolgen van stille cessie (2011).and assignee, 147 and it will usually be a term of that agreement that the assignor does nothing to prejudice the assignee's position. The assignor's powers after an undisclosed assignation need not be the same as those of the pledgee following an undisclosed pledge. A pledgee has only limited powers, which are required only on default by the pledgor; the pledgee otherwise has no interest in dealing with the account debtor.
F. PLEDGE OF CLAIMS
The BW expressly provides that, once the account debtor is notified of the right of pledge, the pledgee has the exclusive power to collect the claim. 148 For this, the pledgor does not have to be in default. The account debtor is released only by paying to the pledgee. If the account debtor is not notified, as in the case of an undisclosed pledge, the pledgor (as the creditor) has the exclusive power to collect the claim and the debtor is released only by paying to the pledgor. If the right of pledge is disclosed, the pledgee can also exercise the contractual right of a lender to accelerate any payment terms; but he ought not to exercise this right unnecessarily. 149 Where there is more than one pledgee, the pledgee with the first ranking disclosed pledge can exercise these rights. 150 If the debtor is not notified of the right of pledge and the pledgor collects the claim, the claim is discharged and with it the pledge. The pledgee has no specific rights to the proceeds of the claim by virtue of the pledge. It is likely, however, that the pledgor may have contractual obligations to the pledgee with regard to these proceeds or contractual obligations to replace discharged claims by pledging new claims. If the pledgee collects the claim, the debtor does not pay to the pledgee as the creditor, but to the pledgee as a third party that has the power to collect the pledgor's claim. The BW provides that there will be a right of pledge on the proceeds of claims paid to the pledgee, 151 which assumes that the pledgor is the owner of the proceeds. If the proceeds are money, and the pledgor's underlying debt to the pledgee is due, the pledgee can pay himself directly from the proceeds. 152 With regard to a claim for delivery of a corporeal moveable, the right of pledge will attach to the corporeal moveable by operation of real subrogation. The pledgee can sell the corporeal moveable and pay himself from the proceeds. The pledgee must distribute the proceeds among the other creditors, such as other pledgees, according to their ranking. Any surplus must, ultimately, be returned to the pledgor. 153 The general principle regarding defences applies to the pledgee as to an assignee: the account debtor can raise all defences against the pledgee that could have been raised against the pledgor.
In practice, three main issues have proved controversial. The first question is whether the pledgee can, on default by the pledgor, exercise any accessory security rights held by the pledgor. Most writers assumed this to be possible. In 2005, the Hoge Raad ruled that a creditor arresting a claim was entitled to exercise, on the mortgagee's default, any rights of hypotheek (mortgage) held by the mortgagee against the account debtor (the arrestee) in respect of the underlying claim. 154 From this ruling it can be argued that a pledgee can also exercise any security rights accessory to the pledged claim. The second issue relates to the nature of the rights of the pledgee in the bankruptcy of the pledgor. The primary remedy of a creditor holding an undisclosed pledge of claims is, on default, to notify the account debtor. In 1995, the Hoge Raad ruled that, if there is an undisclosed right of pledge, the pledgee retains the right to give notice to the debtor and collect the claim on the pledgor's insolvency. 155 Where the pledgee exercises the right to give notice in such a situation, the right of pledge attaches to the proceeds in so far as they represent payments made after the pledgee's notification. This right of pledge on the proceeds maintains the same ranking as the pledgee would have had with respect to the original right of pledge outside the pledgor's bankruptcy. In accordance with general rules of Dutch bankruptcy law the pledgee can act as if there is no bankruptcy. 156 If the pledgee does not notify the account debtor (and the pledge remains undisclosed), the bankruptcy trustee (liquidator, administrator) has the right to collect the claim instead of the bankrupt pledgor. In such a case the pledgee has no right of pledge on the proceeds. However, the Hoge Raad has ruled that the pledgee, as a creditor of the bankrupt pledgor, retains a preference as a pledgee when claiming payment from the bankruptcy trustee, but this means that the pledgee is paid only after the expenses of the bankruptcy procedure have been paid, which, in many cases, will mean that the pledgee receives nothing. Recent case law has narrowed down the right of the bankruptcy trustee to collect the pledged claims in favour of the pledgee. The bankruptcy trustee must first give the pledgee a reasonable time to give notice to the account debtor, which, in practice, in the case of a pledgee that is a bank, means at least two weeks following the pledgor's bankruptcy. 157 A third question is whether the pledgee has a right vis-à-vis the bankruptcy administrator to information regarding the pledged claims. This is particularly important in cases where there has been a pledge of claims in bulk. As has been seen, the specificity requirements are undemanding, so a pledge of claims may be valid, but the pledgee may not know the identity of the account debtors or, for that matter, what sums are outstanding. In a recent decision, the Hoge Raad has ruled that the bankruptcy trustee is obliged to provide information to the pledgee about the pledged claims. The bankruptcy trustee may even be held personally liable to the pledgee in so far as he fails to provide this information.
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G. CONCLUSIONS
The historical links between Scots and Dutch law are well documented. 159 It was in this area of law that Kames thought Scots law took its judicial security over claims -arrestment -from Friesland. 160 For many years the links appeared to have lapsed; but there is now ample evidence that strong links are developing between the two systems.
